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POWER OF STATE TO ABOLISH THE 
REMEDY OF INJUNCTION. 





In April, 1916, the Superior Court of 
Cochise County, Arizona, refused to en- 
join representatives of a labor organization 
from picketing a restaurant owned by Wil- 
liam Truax, the plaintiff. The Court so 
held because of a statute of that state which 
prohibited injunctions against picketing. 
The case was then appealed to the St- 
preme Court of Arizona, and from that 
Court it went on writ of error to the Su- 
preme Court of the United States to test 
its constitutionality. 


In reversing the Arizona courts, the Su- 
preme Court held that the states in the 
exercise of the police power cannot prohibit 
the courts from enjoining picketing in labor 
disputes. The decision, by a divided court, 
five to four, was rendered December 19, 
1921, and has not yet been reported. Chief 
Justice Taft delivered the opinion, from 
which Justices Holmes, Pitney, Clarke and 
Brandeis dissented. 


The illegality of the means used by the 
picketing members was declared by the 
Court to be “without doubt and funda- 
mental,” and the statute denying the right 
to resort to injunction to enforce the rights 
of one wronged thereby, to be in conflict 
with the “due process clause” of the Fed- 
eral constitution. 


“The legislative power of a state can only 
be exerted in subordination to the funda- 
mental principles of right and justice which 
the guaranty of due process in the Four- 
teenth Amendment is intended to preserve,” 
declared the Chief Justice, “and that a 
purely arbitrary or capricious exercise of 
that power whereby a wrongful and highly 
injurious invasion of property rights, as 
here, is practically sanctioned, and the own- 








er stripped of all real remedy is wholly at 
variance with these principles.” 


In stating the illegality of the means 
used in the present case to drive away cus- 
tomers was “without doubt and funda- 
mental,” the decision continued: 


“This makes the plan an unlawful con- 
spiracy. The means used are libelous and 
abusive attacks on the plaintiff’s (employ- 
er’s) reputation, threats * * * of such at- 
tacks on would-be customers, picketing and 
patrolling of the entrance of their place of 
business with these accompaniments and the 
consequent obstruction of free access there- 
to, all with the purpose of depriving the 
plaintiff’s of their business, to give operation 
to a statute whereby serious losses inflicted 
by such unlawful means are in effect, made 
remediless. * * * The Constitution was in- 
tended to prevent experimentation with the 
fundamental rights of the individual.” 

The state court, however, in the opin- 
ion of dissent delivered by Justice Brandeis, 
should be sustained “because in applying its 
rule in regard to boycott and peaceful pick- 
eting Arizona did not deprive the plaintiffs 
of property without due process of law or 
deny them equal protection of the law.” 


The real object of an injunction, Justice 
Brandeis said, was to prevent injury to per- 
sons or tangible property, and unless there 
was a threat of such violence an injunction 
should not be granted in the Arizona case. 
Justice Pitney’s line of reasoning in an- 
nouncing his dissenting views was similar 
to that of Justice Brandeis. He stated that 
the employers had ample protection of all 
their rights in the courts through other 
measures than an injunction. 

Due process of law means in each par- 
ticular case such an exertion of the powers 
of government as the settled maxims of 
law permit and sanction, and under such 
safeguards for the protection of individual 
rights as those maxims prescribe for the 
class of cases to which the one in question 
belongs. (Armour Packing Co. v. Snyder, 
84 Fed. 139). 


It seems that these “settled maxims of 
the law’ cannot be set aside by the state 
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legislature, and that the rights of citizens 


as fixed by these maxims are made, vested 
and secured by the due process clause of 
the Federal Constitution. The remedy of 
the citizen, the exertion of the powers 
of government, which is guaranteed him 
by the Constitution, is such as the settled 
maxims of law permit and sanction. This 
remedy, then, is part of the fixed princi- 
ples of our government, and cannot be 
taken awav. 


Further, it is held that by due process 
is meant one which, following the forms of 
law, is appropriate to the case, and just 
to the parties, and it must be adapted to 
the end to be attained (Railroad Tax 
Cases, 13 Fed. 751). It would seem to 
follow that a state is without power to de- 
prive a citizen of a remedy, although it 
leaves to him a remedy of a different kind; 
the latter remedy not being adequate to 
protect or restore his rights; that is, not 
being adapted to the end to be attained. 


g 


The rule is that the state has full con- 
trol over the procedure in its courts, both 
in civil and criminal cases, subject only to 
the qualification that such procedure must 
not work a denial of fundamental rights 
or conflict with specific and applicable 
provisions of the Federal Constitution. 
(Brown v. New Jersey, 175 U. 5. 175, 20 
Sup. Ct. 77; West v. Louisiana, 194 U. S. 
263, 24 Sup. Ct. 650). 


A statute forbidding creditors to send 
any claim out of the state for the purpose 
of bringing suit thereon to‘ subject the 
wages of a resident of the state to the pay- 
ment thereof, is unconstitutional in that 
it takes away without due process of law 
the right to bring suit, which is essential to 
the right of property (In re Feukes, 157 
Mo. 125, 5% S. W. 545). 


Thus, it appears that the fundamental 
principles of our government cannot be 
taken away, wholly or partially, by legis- 
lative action of the state, and that due pro- 











cess of law carries with it a remedy that is 
adequate to protect the citizen in his rights, 


B. 








NOTES OF IMPORTANT DECISIONS. 





THE RIGHT TO QUARANTINE PERSONS 
ON ACCOUNT OF VENEREAL DISEASES.— 

In many cities it is the custom of the police 
to require all persons men and women, ar- 
rested as being prostitutes or inmates 
or frequenters of bawdy houses to be exam- 
ined as to the possibility of their being infected 
with a venereal disease, and, if so infected, 


to be quarantined or subject to treatment ‘un- 
til cured. 


This practice has been recommended by 
health authorities generally, on the ground 
that such diseases are not only very prevalent 
but are affecting the birthrate of the country. 
The Court of Appeals of California, however, 
declared, in the recent case of Ex parte Arata, 
198 Pac. 814, that only prostitutes or those 
actually proven to have committed “acts of 
prostitution” can be thus quarantined. Those 
arrested on mere suspicion, the opinion holds 
cannot be subjected to such examination. The 
Court said: 


“Coming then to a case where it is claimed 
that the person suspected is one whose habits 
are such as to warrant the belief that they are 
afflicted with a venereal disease: We may agree 
that in cases of persons who commit acts of 
prostitution—that is, acts that are commonly 
understood to fall within the ‘commercial vice’ 
definition—such a majority of them may be 
afflicted with infectious venereal diseases as 
to justify the Health Department in enforcing 
the preliminary quarantine measures as here 
shown against, any such; in other words that, 
based upon the experience of the health au- 
thorities as it is stated to be in the return, 
it is reasonably probable that a person found 
to be of the class mentioned is so infected 
with such disease, * * * 

“Tf the health authorities rely upon the claim 
that the person quarantined is a prostitute, 
and hence likely to be afflicted with disease, 
then the burden is on the quarantine officers 
to establish the proof of the claim that the 
accused is of the class and character men- 
tioned. If such person has been legally con- 
victed of being of such class and character, 
the record of conviction may be relied upon 
to establish the important fact. In the ab- 
sence of such conviction, the burden will be 
with the health authorities to establish the 
fact by sufficient evidence; for it is the exist- 
ence of that condition in the person suspected 
that furnishes the grourid for the belief, as 
an inference only, that the disease exists. It 
will not do to allow the inference of probable 
cause to be drawn from a mere suspicion.” 
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LIABILITY OF EXPRESS COMPANY FOR 
SPECIAL DAMAGES.—In the case of Miles v. 
American Railway Express Co., 233 S. W. 930, 
the Supreme Court of Arkansas held the com- 
pany liable tor damages, where it appeared that 
the head of a dog, which had bitten a child, 
was so delayed in transportation to a labora- 
tory for microscopic examination that it de- 
composed to such an extent before delivery 
that examination was impossible; the special 
damages being the expense of giving the Pas- 
teur treatment to the child. The company 
having notice of the purpose of the shipment, 
the Court held that it might have anticipated 
such a precaution in case of delay. 

We quote at considerable length from the 
opinion of the Court, as follows: “Counsel 
have not cited us to a case similar to the one 
at bar, and, after a somewhat diligent search, 
we have not been able to find a case directly 
in point. Counsel in their respective briefs 
have ably discussed the general principles of 
law applicable to the case. It is not neces- 
sary to go beyond our own decisions to find a 
statement of the general principles governing 
suits for damages for breach of contract. This 
Court has always intended to follow the old 
English case of Hadley v. Baxendale, 9 Exch. 
341, on this subject. 

“In Western Union Tel. Co. v. Short, 53 Ark. 
434, 14 S. W. 649, 9 L. R. A. 744, the Court said 
that the rule is correctly laid down in Hadley 
v. Baxendale, as follows: 

“Where two parties have made a contract 
which one of them has broken, the damages 
which the other party ought to receive in re- 
spect of such breach of contract should be such 
as may fairly and reasonably be considered 
either arising naturally—i. e., according to the 
usual course of things, from such breach of 
contract itself—or such as may reasonably be 
supposed to have been in contemplation of both 
parties at the time they made the contract, 
as the probable result of a breach of it. Now, 
if the special circumstances under which the 
contract was actually made were communicated 
by the plaintiffs to the defendants, and thus 
known to both parties, the damages resulting 
from the breach of such contract, which they 
would reasonably contemplate, would be the 
amount of injury which would ordinarily follow 
from a breach of contract under these special 
circumstances so known and communicated. 
But on the other hand, if these special circum- 
stances were wholly unknown to the party 
breaking the contract, he at the most could only 
be supposed to have had in his contemplation 
the amount of injury which would arise gen- 
erally, and in the great multitude of cases not 
affected by any special circumstances, from 
such a breach of contract.’ ” 


“To the same effect see Hooks Smelting Co. 
v. Planters’ Compress Co., 72 Ark. 275, 79 S. 
W. 1052. In determining the reasonable con- 





templation of the parties, it is proper to con- 
sider the nature and purpose of the contract 
and the attending circumstances known to the 
parties at the time the contract was executed, 
and those damages should be awarded which 
might reasonably have been expected to follow 
from a breach of the contract. 


“In the case at bar the express company 
might have reasonably anticipated that plain- 
tiffs would be put to the expense of the Pas- 
teur treatment if the package containing the 
head of the dog, which bit the plaintiffs’ chil- 
dren, should not be promptly carried and de- 
livered at the point of destination, and this, 
too, regardless of the fact that the dog might 
have been rabid. It is commonly known that 
the Pasteur treatment diminishes the dangers. 
by hydrohobia from the bites of rabid dogs. 
Under the allegations of the complaint the ex- 
press company knew when it received the 
dog’s head for shipment that the object of the 
analysis was to ascertain whether or not the 
dog that bit the children was suffering from 
rabies. The express company must have rea- 
sonably anticipated that the Pasteur treatment 
would not only be administered to the chil- 
dren if an analysis of the dog’s head showed . 
that the dog was rabid, but that it would be 
also given as a precautionary treatment if the 
package was not delivered promptly, so that. 
an analysis of the dog’s head might. be made. 
So it may be justly assumed that such damages 
were within the contemplation and purposes 
of the parties in entering into the contract, 
and that the breach of contract on the part of 
the express company was the proximate cause 
of the damages suffered by the plaintiffs in 
giving the Pasteur treatment to their children. 

“*Counsel for the defendant urged that, if the 
dog suffered with rabies, the Pasteur treat- 
ment would have been given in any event, 
and that the complaint is faulty because it 
does not allege that an analysis would have 
shown that the dog was not a rabid animal. 
The argument is faulty in this respect. Coun- 


sel do not take into consideration the fact that 
the plaintiffs made known to the defendant 


' the object and purposes of the analysis, and 


the defendant might have anticipated that it 
would be necessary to give the Pasteur treat- 
ment regardless of the fact of whether the dog 
was a rabid animal or not, if there was a vio- 
lation of the contract by the defendant in re- 
spect to the prompt carriage and delivery of 


‘the package containing the dog’s head. The 


parties knew the purpose for which the pack- 
age containing the dog’s head was sent, and 
might have reasonably anticipated that a 
breach of the contract would cause the plain- 
tiffs of necessity to go to the expense of the 
Pasteur treatment, and that the breach of the 
contract was the direct cause of the damages 
suffered by the plaintiffs.’” 
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THE INTERESTS SECURED BY THE 
LAW GOVERNING THE CON- 
TRACTS OF AN INFANT. 


The state is the guardian of all infants.’ 
In its capacity as parens patriae its func- 
tion is to look after the person and the 
property of all infants. In fulfilling its 
function as guardian the state comes into 
conflict with the interests of adults and at 
timés with the interests of the entire social 
organization. For the state has, as another 
of its functions, the duty to guard the so- 
cial interests, as well as to conserve it- 
self.2 The law governing the contracts 
of an infant, therefore, must balance out 
these conflicting interests while conserving 
as many of them as it can, and the princi- 
ples of law which result from this balanc- 


(1) Levitt, The Custody on an Infant, 92 
Cent. Law Jour. 228. " 

(2) Pound; An Introduction to American 
Law, page 4. Dean Roscoe Pound is the father 
of sociological jurisprudence in the United 
States. No one can deal with any of the social 
aspects of the law without making grateful ac- 
knowledgement of the debt which one owes to 
him. I quote from Dean Pound’s scheme of in- 
terests which is the basis for this article. “The 
legal order is an adjustment of human actions 


and relations in order to conserve the goods of - 


existence, prevent friction in human use and 
enjoyment of these goods and eliminate waste 
of them. It seeks to do this by securing as 
many interests as it may with the least sacri- 
fice of other interests. Scheme of interests to 
be secured by law; I. Individual Interests. 1. Per- 
sonality. (a) The physical person—the physical 
existence. (b) Honor and _ reputation—the 
social existence. (ec) Belief and opinion 
—the spiritual existence. 2. Domestic re- 
lations. (a) Parental. (b) Marital. 3. 
Substance—the economic existence. (a) 
Property. (b) Freedom of interest and con- 
tract. (d) Advantageous relations with others. 
i. Contractual. ii. Business. iii. Official. iv. 
Social. v. Domestic. (e) Free association with 
others. II. Public Interests. 1. Interests of the 
State as a juristic person. (a) Personality (ex- 
istence and integrity.) (b) Substance. 2. In- 
terests of the state as the guardian of the so- 
cial interests. III. Social Interests. 1. General 
Security. (a) Safety. (b) Health. (c) Peace 
and order. (d) Security of acquisitions. (e) 
Security of transactions. 2. Security of social 
institutions. (a) Domestic. (b) Religious. 
(c) Political. 3. General Morals. 4. Conser- 
vation of social resources. (a) Use and con- 
servation of natural resources. (b) Protection 
and education of dependents and defectives. 5. 
General Progress. (a) Economic progress. i. 
Stimulation of invention. ii. Free use of prop- 





ing process will indicate which of these in- 
terests are really secured by the existing 
legal order. It is the purpose of this ar- 
ticle to see what these secured interests 
are. 


General Consideration—The state pro- 
tects the infant because the infant has not 
intelligence enough to protect himself. The 
infant is immature, unused to the ways of 
the world, and incapable of determining 
what is to his best advantage. He is likely 
to make bad _ bargains. Unscrupulous 
adults are likely to take advantage of the 
infant’s immaturity and enrich themselves 
at his expense. To prevent this from oc- 
curring the law says that the contracts of 
an infant are voidable* If the contract 
turns out, in the course of time, to be ad- 
vantageous to the infant, it will stand. If 
it turns out to be a disadvantage the infant 
can ask to be released from his bargain and 
the law will release him. This is the gen- 
eral principle.* The law looks to the 
welfare of the infant and conserves that 
so far as it can. The basic interest which 
the law secures, then, is the social interest 
in the conservation of its human resources. 

Immediately, however, a conflict arises. 
For, adults are equally social resources, 
and the social interest in the individual life, 
and the individual interest in property, are 
adduced as outweighing the welfare of the 


Freedom of trade. iv. Freedom of 
(b) Political progress. i. Free criti- 
Free political opinion. (c) Cultural 
Free science. ii. Encouragement 
of arts and letters. iii. Encouragement of 
learning. 6. The individual life. In order to 
secure as many of these interests as may be, 
with as little sacrifice of other interests as may 
be, we seek to balance or compromise conflict- 
ing interests. For this purpose the law se- 
lects and recognizes certain interests within cer- 
tain limits which it endeavors to fix as accu- 
rately as possible.” An Introduction to Ameri- 
can Law. pages 3-5. 

(3) No attempt is here made to gather all 
the authorities. The reader is referred to Wil- 
liston, Contracts, § 225 et seq.; Parsons on Con- 
tracts, 8th Ed. Ch. 17.; Page on Contracts, Cr. 
38.; Schouler; Domestic Relations (5th ed. M) 
Part 5, § 395 et seq.; Tiffany, Real Property, 
pages 936-7; 1150-52; 1147 et seq. 

(4) McDonald v. Sargent, 171 Mass. 492; 51 
N. E..17. ’ 


erty. iii. 
industry. 
cism. ii. 
progress. i. 
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infant. Yet it is established law that 
adults are bound by their contracts with 
infants and cannot avoid them on their own 
initiative. Why should this be? Why 
should the property of adults be unpro- 
tected as the shifting desires of a child 
dictate? The answer is that the adult has 
attained to years of discretion. He must 
know that children are incapable of tak- 
ing care of themselves and he must not 
take advantage of their weaknesses, nor of 
their immature desires. It is unconscion- 
able to allow mature adults to make profit 
out of their transactions with immature 
children. That kind of thing cannot be al- 
lowed. The social interest in general 
morals prevents it. | Furthermore, the 
adult has attained to years of discretion. 
He knows what he is about when he acts. 
He must be held to his actions, particularly 
to his business transactions. For other- 
wise there could be no commercial inter- 
course between members of the state. Com- 
merce depends upon good faith, and the 
keeping of promises. If adults are al- 
lowed to break their promises the security 
of business transactions is impaired. Com- 
merce would be hindered and destroyed. 
The social interest in the security of trans- 
actions outweighs the individual interest in 
property, and the social interest in the in- 
dividual cannot be invoked for the infant 


is as much an individual as the adult. The 


two balance out. It is the social interest 
in the security of transactions which is se- 
cured when the adult is held to his con- 


‘tracts with an infant even though the in- 


fant is given the privilege of avoiding the 
contract at his pleasure. 


It is this same interest which is secured 
when it is laid down that infancy ends 
when the minor attains to his twenty-first 
year.© It would be patently absurd to con- 
tend that an individual is more mature five 
minutes after he has attained his majority 
than he was five minutes before. Human 


(5) 
(6) 


C-f. note 3, supra. 
Anonymous, 1 Salk. 44, 1704. 


\ 





| 


beings do not develop intelligence so rapid- 
ly. The dividing line between maturity 
and immaturity cannot be fixed so definite- 
ly and accurately. Some individuals have 
business acumen at eighteen, while others 
never attain it during their entire lives, even 
if they live to be seventy. A child of six 
is an infant. He cannot defend himself 
adequately. But a youth of twenty years, 
eleven months, thirty days and twenty-three 
hours, is not going to acquire or need more 
for self-defense than he will have an hour 
later. It is not the welfare of the infant 
which dictates the rule that infancy termi- 
nates with the twenty-first year. That is 
an arbitrary rule. It has its basis in con- 
venience. At some time the infant must 
stand on his own feet. He must meet his 
obligations. He cannot go on indefinitely 
holding business transactions in a state of 
uncertainty. He is given a reasonable 
time within which to make up his mind 
whether he will stick by his contracts: or 
not.’ After that time his desires are not 
heeded.. He is no longer an infant. He 
must take his place in the world of mature 
men. ‘The social interest in the security 
of transactions demands that this be so. 


Disaffirmance—The legal results of the 
transactions of an infant are indefinite. 
Under certain circumstances the results may 
be that liabilities are imposed upon the in- 
fant. If he ratifies a contract,® for ex- 
ample, or fails to disaffirm a conveyance,’ 
the voidable transaction becomes binding 
upon him. If he expressly disaffirms a con- 
tract which he has made that transaction 
which was voidable becomes legally non- 
existent.° The social interest in the se- . 
curity of transactions is outweighed by the 
social interest in the conservation of human 
resources. 


(7) Hastings v. Dollarhide, 24 Calif. 195, 
(realty); Chandler v. Jones, 90 S. EB. 580, (per- 
sonalty). 

(8) Sanger v. Hibbard, 104 Fed. 455. 

(9) Goodnow v. Empire Lumber Company, 
18 N. W. Minn. 283, 1884. 
(10) Long v. Williams, 74 Ind. 115. 








6 CENTRAL LAW JOURNAL 











Disaffirmance of his transactions by an 
infant destroys these transactions. Rati- 
fication of his transactions stabilizes and 
confirms them. It creates the legal results 
that the transactions of the infant, qua in- 
fant, are the basis for placing unavoidable 
obligations upon the one who was an infant 
and is now an adult. The act of _ratifi- 
cation destroys the legal privilege which the 
infant had of disaffirming his infantile 
transactions. That privilege no longer 
exists. Transactions which were viodable 
are now non-voidable.** It is for this rea- 
son that ratification can not be made until 
the infant has attained to his majority. 
The principle of protecting the infant is 
consistently applied. If the infant is with- 
out enough judgment to make a contract, he 
is equally without judgment enough to 
know whether he should stand by that con- 
tract or avoid it. Ratification must be the 
act of an adult. 


Disaffirmance may be made by either the 
adult or the infant. A conveyance of land 
cannot be. disaffirmed until the infant at- 
tains to majority..* But transactions re- 
lating to personalty may be repudiated dur- 
ing minority,*® or after reaching majority.’* 
Here the principle of protecting the infant 
is also consistently applied. Although the 
judgment of the infant is not to be trusted 
still the transitory nature of property 
makes it likely that the infant cannot be 
hurt to any great extent if he does repud- 
iate the transactions concerning such prop- 
erty. Chattels have a way of deteriorat- 
ing. Land is considerably more unchang- 
ing in its nature. There is less danger of 
the infant being harmed by the repudiation 
of transactions concerning chattels than by 
the repudiation of transactions concerning 


(11) Cf. Bestor v. Hickey, 71 Conn. 
Proctor v Sears, 4 Allen, Mass., 95; 1852. 


181; 


(12) Edgerly v. Shaw, 25 N. H. 514; 1852. 

(13) Bool v. Mix, 31 Amer. Dec. 285.. Zouch 
v. Parsons, 3 Burrows 1794, 1765. 

(14) Ibid. 

(15) Shipman v. Horton, 17 Conn, 481. 

(16) Cressinger v. Welch’s Lesee. 45 Am. 


Dec. Ohio, 565. 





land. So at least the courts reason. It is 
submitted, however, that the rule concern- 
ing lands is merely an historical survival 
from feudal times and has no basis in any 
reasoning which grows out of modern ideas 
and social institutions. Indeed, the courts 
seem to admit this, and to accept the rule 
governing transactions concerning chattels 
as being the better rule, when they say that 
the infant can re-enter upon land which 
he has conveyed while a minor, and re- 
ceive the rents and profits from the land 
during the continuance of his minority.’ 
It is to be noted that even in this stronghold 
of property interests, the land-law, the so- 
cial interest in the security of acquisitions 
and the social interest in the security of 
transactions gives place to the social in- 
terest in the conservation of human re- 
sources. The law does seem to value the 
protection of infants above the protection 
of property rights. 

The privilege of disaffirmance carries with 
it certain obligations and restrictions upon 
its use. If the infant disaffirms his trans- 
actions he must disaffirm them in toto. He 
cannot affirm part of a transaction and 
disaffrm another part. If he wishes to 
avoid paying an agreed price for an article 
purchased, he must also disaffirm his title 
to the consideration he has received for that 
obligation.** If he was a party to a con- 
ditional sale and disaffirms his obligation to 
pay, he also disaffirms, by the same act, the 
right and title to the goods which the bar- 
gain gave to him.”® If he purchased property 
and mortgages it back for the price, and 
then avoids the mortgage, he also has there- 
by avoided his title to the property.” If 
the infant disaffirms any burdens which the 


transaction has imposed upon him, he 
by this disaffirmance disaffirms any title he 


may have to any of the benefits which the 
transaction may have brought to him.”* 


(17) Strain v. Wright, 7 Ga. 568. 

(18) Ibid. 

(19) Bennett v. McLaughlin, 13 Ill. App. 349. 

(20) Heath v. West, 28 N. H. 101. 

(21) Western Union Tel. Co. v..Greer, 89 S. 
W. 327. 
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_ The disaffirmance is not regarded as a new 


contract of recission, or as a transfer of the 
title by the infant to the other party to the 
original transaction, but is simply a de- 
struction of the original transaction.” 


Here the social interest in the individual 
interest of economic existence, (i. ¢., the 
individual interest to property and prom- 
ised advantages,) the social interest in the 
security of transactions and the social in- 
terest in general morals, unite in favor of 
the adult. It is unfair to take from the 
adult all that the infant gave to him and 
at the same time to deprive the adult of that 
part of what he gave to the infant which 
might be of benefit to the infant. The 
privilege of disaffirmance is for the protec- 
tion of the infant and not for the punish- 
ment of the adult. The adult must not 
overreach: the infant; but if he does not 
overreach him, there is no just reason why 
he should confer gratuitous benefits upon 
the infant. Furthermore, a transaction is 
an entirety. If the infant could pick out 


those parts of the transaction which bene-. 


fitted him and throw the rest aside, the 
adult would have no means of knowing 
what his transaction with the infant is. It 
is enough of a hardship upon the adult to 


' make the transaction subject to avoidance 





by the infant. To give the infant the ad- 
ditional privilege of glutting the transac- 
tion of all its good things, would be intol- 
erable. No adult would deal with an in- 
fant. Such a privilege would defeat the 
ends for which the privilege of, disaffirm- 
ance was designed. For, there are times 
when the welfare of the infant demands 
that he be permitted to engage in trans- 
actions with adults. If these transactions 
were too insecure the risks would be so 
great that the adult would not accept them, 
and the infant would suffer. Here the so- 
cial interest in the security .of transactions 
buttresses the social interest in the conser- 
vation of human resources. 


(22) Grissom v. Beidleman, 129 Pac. 853. 





The same interests are secured by the 
cases which hold that the infant must re- 
turn any consideration which he has re- 
ceived, if he still possesses that considera- 
tion at the time of disaffirmance.”* 
Other cases hold that the disaffirmance 
cannot take effect unless the infant 
has tendered back this consideration.” 
But some cases are contra this last prin- 
ciple.2*> In some jurisdictions*® the infant 
is given the privilege of disaffirming his 
transactions but is held liable for any bene- 
fits he has actually received, if he fails to 
restore the consideration.*” This last prin- 
ciple is equitable and sound, to my mind. 
It secures the social interest in the security 
of transactions, the social interest in the 
conservation of human resources, and the 
social interest in general morals. 

The privilege of disaffirmance is per- 
sonal.** It is confined to the infant or his 
legal representatives. These are Heirs,°° 
Executors or Administrators,*? and Guard- 
ians.** But Trustees, or Assignees, in Bank- 
ruptcy, or Assignees by Purchase are not 
legal representatives who can exercise the 
privilege of disaffirmance which the infant 
had. Nor are ordinary creditors.** This 
privilege can be exercised against anyone; 
even against a bona fide purchaser of land,** 
or of a negotiable note.** But, after the 
privilege has been exercised by the infant, 
anyone can thereafter assert the non-exist- 
ence of the transaction which had been dis- 
affirmed by the infant.** 

(23) 

(24) 


Re Huntenberg, 153 Fed. 758. 
Ibid. 
(25) Sanger v. Hibbard, 104 Fed. 445. 


(26) Minnesota and New Hampshire. 
Williston on Contracts, § 238. 


(27) Ibid. 

(28) Beardsley v. Hotchkiss, 96 N. Y. 201. 
(29) Ibid. 

(30) Harvey v. Briggs, 8 So. 274. 

(31) Tillinghast v. Holbrook, 7 R. I. 230. 
(32) Hughes v. Murphy, 63 S. EB. 231. 

(33) Mansfield v. Gordon, 10 N. E. Mass. 773. 
(34) Riley v. Dillon, 41 So. 768. 

(35) Yates v. Lyon, 61 N. Y. 344. 

(36) Harold v. Myers, 21 Ark. 592. 

(37) Murray v. Thompson, 188 S. W. 578. 
(38) Bagley v. Fletcher, 44 Ark. 153. 


See 
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I can understand why a guardian should 
be given the right to exercise the privilege 
of disaffirmance for the infant. The 
guardian, as curator,*® is under the duty 
of utilizing such property as the infant has 
for the support of the infant. The fact 
that a guardian is appointed shows that the 
infant needs special protection. For prac- 
tical purposes the guardian is the infant. 
What he does is for the benefit of the in- 
fant, even if he is in jurisdictions which al- 
low compensation to guardians for their ac- 
tivities on behalf of the infant. The en- 
tire purpose of guardianship is to safeguard 
the welfare of the infant. The purpose of 
guardianship and the purpose of the rule 
giving the infant the privilege to disaffirm 
is the same. Both grow out of the social 
interest in the conservation of human re- 
sources. 

But why should the privilege be given to 
heirs, administrators and executors? When 
these begin their activities the infant is 
dead. Nothing that can be done will bene- 
fit him. If the deceased infant made a con- 
tract which was unwise his previous suffer- 
ing is over. Future suffering is impos- 
sible. The only ones to benefit by the dis- 
affirmance would be the creditors of the es- 
tate or the heirs. But what reason is theirs 
for allowing the individual interest of sub- 
stance of one individual to outweigh the 
individual interest of substance of another 
individual? In the scales of Justice indi- 
viduals are equal. The social interest in 
the individual is as much in favor of the 
other party to the deceased infant’s infantile 
contract as it is in an executor or heir. Fur- 
thermore, the social interest in the security 
of transactions should outweigh the individ- 
ual interest of substance. It usually dues 
in the other parts of the law dealing with 
this matter. Why not here? The fact 
that creditors, assignees and trustees can- 
not exercise this privilege supports my 
point. All these are third parties so far as 
the infant’s contracts are concerned. So 


(39) Levitt. Domicile of an Infant, 92 Cent. 
Law Jour, 282, 287. ” 





are heirs. Heirs come in after the cred- 
itors have been satisfied. If creditors are 
denied the privilege of using the infant’s 
privilege to disaffirm, during the lifetime of 
the intant, when it might be of some benent 
to the infant to have the contract dis- 
attirmed, a fortiori, the privilege should be 
denied to heirs of the infant, when no pos- 
sible benefit can accrue to him. He is dead. 


It may be urged that the executor or 
the administrator has as his primary duty 
the gathering in of the assets and the paying 
of the liabilities of the estate of the de- 
ceased infant, and that to this extent giv- 
ing him the privilege of disaffirmimg the 
transactions of the deceased infant, would 
be a protection to the creditors of the es- 
tate. But why should creditors of an es- 
state be favored at the expense of other in- 
dividuals? The creditors made their bar- 
gains, let them stand by them. ‘The social 
interest in the security of transactions de- 
mands it. The purpose of allowing the in- 
fant to disaffirm is to protect the infant. It 
is not to protect the creditor, or the trustee, 
or the assignee, or the heir, or the estate 
of the infant when he is dead. When the 
infant is dead, he needs no protection. He 
cannot be overreached. Fraud cannot be 
practiced against him. His possessions or 
lack of knowledge and discretion are now 
immaterial so far as the law is concerned. 
There is no reason for considering the 
question of disaffirmance at all. Cessante 
ratio legis, cessat et ipsa lex.*° But the law 
does go to the length of saying that the 
privilege of disaffirmance which the infant 
had will hold over until a reasonable time 
after the death of the infant so that the 
personal representative of the infant can 
use that privilege to protect the estate of 
the infant. It looks as though the law 
wants to protect those whom the infant 
might have wished to protect had he been 
alive. 


Partnership Contracts—The law govern- 
ing the partnership contracts of an infant 


(40) Co. Litt. 70b. 
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presents new considerations. Here defi- 
nitely is established that the right of the in- 
fant to disaffirm ends where the individual 
interests of third parties begin. A partner- 
ship is usually a trading concern. It has 
dealings with others than those who form 
the partnership. The infant has connec- 
tions with his adult partners, but the firm 
has dealings with outsiders. For this 
reason the social interest in the security 
of transactions weighs heavily against 
the welfare of the infant. 

Like his other contracts, the infant’s con- 


tracts of partnership are voidable. He 


‘ can disaffirm these contracts .during in- 


fancy,** without being liable for damages.*” 
If there are obligations running against the 
firm the infant can avoid personal liabilities 
on these obligations.** But he cannot 
withdraw any capital he has put into the 
firm until the creditors have been paid.** 
Nor can he reclaim any money which the 
firm has paid out in execution of firm trans- 
actions, in whole or in part.** He is also 
precluded from demanding that partnership 
liabilities be met out of the share of his 
adult partners before his share of the firm 
assets is touched.*® -These last are very 
definite limitations upon the privilege of 
disaffirmance which the infant has. 

Prof. Williston is of the opinion, that 
“these limitations of the privileges of an 
infant partner can be explained only on the 
theory that the contract of partnership cre- 
ates a status, so far as the capital actually 
embarked in the business is concerned, 


. from which the infant cannot escape.”*" It 


is, of course, with great diffidence that one 
ventures to disagree with so eminent an 


authority as Prof. Williston. But, I sub- 
mit, that there is no need to talk about a 


status of partnership in this connection. 
For, the privilege of disaffirmance grew out 


(41) Adams v. Beall, 67 Md. 53. For a ease 
contra see Dunton v. Brown, 31 Mich. 182. 

(42) Ibid. 

(43) Kerr v. Bell, 44 Mo. 120. 

(44) Shirk v. Shultz 15 N. EB. Ind. 12. 

(45) Labrobe v. Dietrich, 78 Atl. Md., 983. 

(46) Moley v. Brine, 120 Mass. 324. 

(47) Williston on Contracts, § 229. 





of the fear that.an adult in his dealings 
with an infant would overreach the infant. 
It contemplated a two-party transaction. 
This two-party transaction is present 
when the infant makes his contract 
of partnership. He is dealing with 
an adult. He may be overreached. 
Therefore, he san disaffrm his con- 
tract of partnership. But—the firm 
has dealings with outsiders. The outsiders 
are dealing with a firm and not with the in- 
dividual member of that firm. They know 
what the firm’s assets are. The transac- 
tions are conducted with these assets in 
mind. Hence to allow thé infant to with- 
draw his share of the partnership capital 
would be to destroy the security of those 
who dealt with the firm. Such proceed- 
ings would violate our sense of justice. The 
outsiders are innocent parties. Why should 
they suffer because of the lack of discre- 
tion of an infant with whom they have had 
no dealings? It does not seem fair to make 
them suffer. Against the social interest in 
the welfare of the infant you place the so- 
cial interest in general morals, the social 
interest in the security of transactions, the 
social interest in the individual interest of 
promised advantages, and these outweigh 
the social interest in the protection of in- 
fants. The infant’s economic interests are 
sacrificed. The infant is given protection 
against his adult partners, but he cannot 
injure by his acts innocent third parties. 
Nor, is it fair, so long as he stays in the 
partnership, to let him shift his share of 
the burdens on his adult partners. He 
must take the burdens with the benefits in 
a contract of partnership as well as in any 
other contract.*** It seems to me that the 
ordinary rules which apply to any of the 
contracts of an infant apply in large mea- 
sure to the infant’s contracts of partner- 
ship. 


Necessaries—An infant cannot disaffirm 
an executed contract for necessaries. He 
may disaffirm an executory contract to pur- 


(47a) See notes 17, 18, supra. 
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chase necessaries.** In the latter case he 
has received nothing that is of benefit to 
him, as yet. In the former case he has. To 
allow the infant to disaffirm that which is 
beneficial to him is to allow the use of the 
rule to defeat the purposes of the rule. The 
rule is for his protection. He cannot be 
permitted to interfere with his own protec- 
tion. The transaction happens to promote 
his welfare. Therefore he cannot inter- 
fere with it. The social interest in the 
conservation of human resources is here 
secured. 

This is proven by the fact that neces- 
saries are held to be such things as food,* 
clothing,®® lodging,®* the services of a phy- 
sician or dentist,®* medicine,®* education,™* 
and training for a trade or business.” 
These things the infant really needs if he 
is to exist. Hence, any contract he makes 
for such things are not avoidable by him. 
There is no other social interest to balance 
against the social interest in the security 
of transactions, and no need to invoke the 
privilege of disaffirmance. 

Summary—The interests secured by the 
law governing the contracts of an infant 
are, the social interests in the conservation 
of the human resources of the state, the 
security of transactions, the general morals, 
the individual life, and the individual inter- 
est of substance. The social interest in the 
conservation of human resources is para- 
mount. If necessary the other interests are 
sacrificed to secure this one. Next in value 
is the social interest in the security of trans- 
actions and acquisitions, and after that the 
social interest in general morals. The in- 
dividual interests are usually sacrificed to 


(48) Cf. Hoyt’ v. Casey, 114 Mass. 397. Greg- 
ory v. Lee, 30 At. 53. 

(49) Barnes v. Barnes, 50 Conn. 572. 

(50) Barnes v. Toye, 13 Q. B. D. 410. 

(51) Gregory v. Lee, 30 Atl. 53. 

(52) McLean v. Johnson, 76 S. E. 792. 

(53) Glover v. Ott, 8 McCord 572. Cf. Coke, 
Litt. 172a, “necessary physicke.” 

(54) Mauldin vy. Southern Shorthand College, 
55 S. E. 922. 

(55) Cooper v. Simmons, 7. H, & N. 707. 





secure the social interests. The welfare 
of children is of more importance than 
property rights. 
ALBERT LEvITtT. 
Grand Forks, N. D. 








SUNDAY—MOVING PICTURES. 





POWER v. NORDSTROM. 





184 N. W. 967. 





_ Supreme Court of Minnesota. Nov. 4, 1921. 





In the exercise of the discretion delegated 
to village councils by §§ 1268, 1269, Gen. St. 
1913, they may ordain that there shall be no 
public exhibitions of motion pictures within 
the village on Sundays. 





LEES, C. The village of North Branch was 
incorporated under the provisions of Chapter 
9, R. L. 1905. It has less than 1,000 inhabitants. 

Section 727, R. L. 1905, now § 1268, 'G. S. 
1913, grants power to village councils to adopt 
such ordinances as they deem expedient for 
certain enumerated purposes. Among such pur- 
poses is preventing or licensing and regulating 
the exhibition of circuses, theatrical perform- 
ances, or shows of any kind. Section 1269, G. 
S. 1913, contains a similar grant of power 
coupled with a proviso’authorizing village coun- 
cils to refuse to grant a license “where in their 
opinion, the public interests of the citizens of 
the village require it.” 

In October, 1920, the village council of North 
Branch adopted an ordinance entitled “An or- 
dinance to regulate and license peddlers, hawk- 
ers, auctioneers, transient merchants, amuse- 
ments and shows.” It required one following 
such an occupation or engaged in such a busi- 
ness within the village to take out a license and 
pay a specified license fee. Section 9 of the 
ordinance reads: 


“The exhibition or attempt to exhibit in said 
village of any moving picture show, show, cir- 
cus, menagerie, vaudeville or theatrical enter- 
tainment for the amusement of the public on 
Sunday is prohibited and forbidden.” 


Plaintiff applied for and was granted’ a li- 
cense to operate a motion picture theater and 
paid the required license fee. The village of- 
ficers threatened to arrest and prosecute him 
under the ordinance if he exhibited motion 
pictures on Sunday, and he has accordingly 
desisted, thereby sustaining a financial loss. 
He is the owner of a modern and well-equipped 
theater where he exhibits motion pictures in 
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-an orderly manner to respectable audiences. 
‘The pictures are of moral character, and tickets 


are sold only in the vestibule of the theater 
without any calling out or announcement of 
the exhibition or of their sale. 

Setting out these facts in his complaint, 
plaintiff brought this “action to restrain the 
village officers from enforcing § 9 of the ordi- 
‘nance on the ground that it is illegal and void. 
‘The defendants demurred on the ground that 
the complaint failed to state a cause of action, 
the demurrer was overruled, the Court certify- 
ing that the question presented was doubtful, 
‘and defendants appealed from the order. 

No question is or could be raised about the 
meaning of the word “shows” as used in the 
statute. Clearly enough it is sufficiently broad 
to include exhibitions of moving pictures. 38 
‘Cyc. 258. It must be conceded that the motion 
picture business is a lawful business. Never- 
theless it is a business which is subject to regu- 
lation by the state by virtue of its police 
power and by the political subdivisions of the 
state to which the power has been delegated by 
the legislature. 2 Dillon, Mun. Corp. 664; 38 
Cye. 255, 258: Mut. Film Corp. v. Ohio Indust. 
Com., 236 U. S. 230, 244, 35 Sup. Ct. 387, 59 
L. Ed. 552 Ann. Cas. 1916C, 296; Greenberg v. 
West. Ass’n, 148 Cal. 126, 82 Pac. 684, 113 Am. 
St. Rep. 216; note to Zucarro v. State, L. R. A. 
1918 B, 361. 


This Court has twice declared that places 
of public amusement, such as theaters and 
motion picture houses, are proper subjects for 
police regulation and control. State v. Scaffer, 
95 Minn. 311, 104 N. W. 139; Higgins v. La 
Croix, 119 Minn. 145, 137 N. W. 417, 41 L. R. 
A. (N. S.) 787. The reasons leading to that 
conclusion are convincingly stated in the latter 
case and need not be repeated. 


Possibly the power to license and regulate 


shows includes the power to prohibit them. $ 
‘State v. Redinton 119 Minn. 402, 138 N. W. 430. 


But, assuming it does not, can it be said that 
to forbid the carrying on of the business at 
specified times, as on Sundays or between cer- 
tain hours of the day, is beyond the power of 
a municipal corporation? Under a grant of 
police power to license and regulate a business 
the municipal authorities have power to deter- 
mine where and within what limits the busi- 
ness may be conducted. In re Wilson, 32 Minn. 
145, 19 N. W. 723. They may impose reason- 
able restrictions as to the time, place and man- 
ner of conducting the business. State v. Barge, 
82. Minn. 256 84 N. W. 911, 538 L. R. A. 428. 
They may prohibit exhibitions of motion pic- 
tures in portions of a city in which for rea- 





sons of public welfare it is undesirable to have 
them. State v. Redinton, supra. An ordinance 
enacted under a grant of power to license bil- 
liard and pool halls may impose any reasonable 
conditions or terms to make the license effica- 
cious as a police regulation. The licensee may 
be required to keep an orderly house, or to 
keep it closed on certain days and during cer- 
tain hours at night. State v. Pamperin, 42 
Minn. 320, 44 N. W. 251. That was a case where 
the ordinance required billiard and pool halls 
to be kept closed on Sundays and after certain 
hours at night. Generally speaking, a city, 
under its authorized police power, may regulate 
any business the unrestrained pursuit of which 
might affect injuriously the public health, mor- 
als, safety or comfort. City of St. Paul v. Kess- 
ler, 146 Minn. 124, 178 N. W. 171. And in re- 
spect to theatrical exhibitions and amusements 
of a similar character a larger discretion is 
recognized than in the case of ordinary trades 
because they are liable to degenerate into nui- 
sances and also because they require more 
police surveillance. City of Duluth v. Marsh, 
71 Minn. 248, 73 N. W. 962. It is our opinion 


“that in the exercise of such discretion pursuant 


to the powers granted by sections 1268 and 
1269, G. S. 1913, a village may ordain that mo- 
tion picture exhibitions shall not be given on 
Sundays, unless such a provision in an ordi- 
nance is inconsistent with the Constitution or 
general laws of the state or is unreasonable. 
The legislature in the exercise of police power 
may prohibit all manner of labor and business 
on Sundays except works of necessity or char- 
ity, and may delegate authority to municipal 
corporations to enact ordinances with like pro- 
hibitions. State v. Ludwig, 21 Minn. 202. Sun- 
day laws are generally sustained on the theory 
that there should be one day of rest in each 
week to promote the moral and physical well- 
being of society, and hence the enactment of 
such laws falls within the scope of the police 
power of the state. State v. Petit, 74 Minn. 
376, 77.N. W. 225; State v. Justus, 91 Minn. 
447, 98 N. W. 325, 64 L. R. A. 510 103 Am. 
St. Rep. 521, 1 Ann. Cas. 91; State v. Weiss, 
97 Minn. 125, 105 N. W. 1127, 7 Ann. Cas. 932; 
State v. Dean, 184 N. W. 275. But it is urged 
that an ordinance requiring motion picture 
houses to close on Sundays is inconsistent with 
the general laws of the state. Section 8753, G. 
S. 1913, as construed in State v. Chamberlain, 
112 Minn. 52, 127 N. W. 444, 30 L. R. A. (N. 8.) 
335, 21 Arin. Cas. 679, and followed in Houck | 
v. Ingles, 126 Minn. 257, 148 N. W. 100. 
Counsel for respondent say that, stripped of 
all camouflage, the ordinance is simply and 
solely Sunday legislation in direct conflict with 








12 CENTRAL LAW JOURNAL 





No. 1 








and an attempt to override the general stat- 
utes and the well-settled public policy of the 
state. We do not regard it as legislation of 
that character. It is not the aim of the ordi- 
nance to compel the observance of the Sabbath 
day by the people of North Branch. Its only 
aim is to regulate the several occupations and 
kinds of business to which it refers. It is no 
more Sunday legislation than is § 3141, G. S. 
1913, prohibiting the sale of intoxicating lig- 
uors on Sundays or the same provision com- 
monly found in city and village ordinances 
regulating the liquor traffic. 


The contention that § 9 conflicts with the 
general law and public policy of the state is 
supported by a skillful and plausible argument, 
in substance this: § 8753, G. S. 1913, is a legis- 
lative declaration of public policy relative to 
Sunday observance which prohibits the doing 
of certain things on Sunday, but not the indoor 
exhibition in an orderly manner of motion pic- 
tures. By failing to prohibit such exhibitions 
the legislature has impliedly sanctioned them, 
while section 9 of the ordinance expressly pro- 
hibits them. 

We have examined all the cases cited in sup- 
port of this contention as well as others deal- 
ing with the.vexed question of when a local 
ordinance must be held inconsistent with the 
general law. The conclusion we have reached 
is that the contention should not be sustained. 
It is elementary that an ordinance must not 
be repugnant to, but in harmony with, the 
laws enacted by the legislature for the govern- 
ment of the state. It cannot authorize what a 
statute forbids or forbid what a statute ex- 
pressly permits, but it may supplement a stat- 
ute or cover an authorized field of local legis- 
lation unoccupied by general legislation. Every 
business and occupation is subject to the rea- 
sonable exercise of the police power of the 
municipality where it is carried on and in the 
exercise of the power a city or village may 
regulate that which the state has failed to regu- 
late. There can be no conflict between a stat- 
ute and an ordinance where there is no statute 
covering the subject-matter of the ordinance. 
Such is the case here. The statute is silent up- 
on the subject of the exhibition of motion pic- 
tures on Sundays. It does not prohibit their 
exhibition. Neither does it expressly permit 
it as it does the playing of baseball on Sunday 
between certain hours. By refraining from 
legislating on the subject and by authorizing 
villages not only to regulate the business, but 
to refuse to grant licenses and so prevent such 
exhibitions, 
whole matter as one properly within the do- 





the legislature has treated the | 


main of the police power of villages. The pub- 
lic policy of the state should be determined 
by the legislature, and not by the courts. We 
see no reason why reasonable local regulations 
adapted to local conditions and in harmony with 
the wishes of a majority of the inhabitants of 
a village should not be permitted to stand, 
and such has been the opinion of the Attorney 
General. Opinion 637, Rep. of Atty. Gen. 1916. 
Previous decisions of this court, cases in other 
states, and the text-writers have expressed 
views which support the conclusion we have 
reached. State v. Ludwig, supra; Evans v. City 
of Redwood Falls, 103 Minn. 314, 115 N. W. 
200; City of Mankato v. Olger, 126 Minn. 521, 
148 N. W. 471; State v. City of Duluth, 134 Minn. 
355, 159 N. W. 792, Ann. Cas. 1918A, 683; Mac- 
Pherson y. Village of Chebanse, 114 Ill. 46; 
City of Clinton v. Wilson, 257 Ill. 580; Me- 
Quillin, Mun. Corp. §§ 647, 878; 19 R. Cc. L. 
803; 25 R. C. L. 1419. Whether it is wise or 
unwise to prohibit theatrical and other like 
performances on Sundays is a question with 
which we are not concerned. North Branch 
has local self-government. If its people want 
an ordinance of this kind, they may have it. 
If they no longer want it, they can have it 
repealed. 

For the reasons stated, we are constrained 
to hold that the learned trial judge erred in 
overruling the demurrer, and therefore the or- 
der appealed from must be and is reversed. 


Note—Moving Picture Shows as Violative of 
Sunday Laws.—" Necessity,” as used in a Sun- 
day statute, “is an-elastic term. It does not 
mean that which is indispensable, but it means 
something more than that which is merely useful 
or advisable or desirable. No doubt a thing 
which is merely useful or desirable to the resi- 
dents of a town might be a necessity to the resi- 
dents of a great city. So, also, that whica was 
luxury a century ago may have become a neces- 
sity now. From the great number of these 
shows now being operated in the various towns 
and cities of the state it is fair: to assume that 
they are approved as desirable by the multitudes 
that patronize them, but we cannot say that they 
are ordinarily necessary, in the sense that it 
is sometimes necessary to operate trains on Sun- 
day, or to deliver a Sunday newspaper, or to 
operate an automobile on Sunday for the pleas- 
ure or for the health and comfort of the family, 
or to operate a telephone exchange.” State v. 
Smith. Okla. Cr. App., 198 Pac. 879. 880 

Ordinarily the selling of admission tickets and 
conducting on Sunday in an orderly manner a 
moving picture show is not “servile labor, ” with- 
in the meaning of a “Sunday statute.” State y. 
Smith, Okla., Cr. App., 198 Pac. 879: Treese v. 
State, Okla., Cr. App., 198 Pac. 889. 

A statute prohibiting on Sunday moving pic- 
tures of the enumerated acts, tragedy. comedy, 
opera, ballet, farce, negro minstrels, sparring 
contests, trial of strength, does not forbid “dra- 
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matic performances.” State v. Goethal, S. D., 
182 N. W. 943. ‘ 

A statute forbidding the operation of thea- 
ters, circuses, and other amusements on Sunday 
is violated by the showing on Sunday of a war 
moving picture, entitled “Under Four Flags,’ 
which formed the part of the publicity work of 
a committee selected by the President during the 
war. Hegman vy. State, Tex. Cr. App-, 227 S 
W. 


It is within the power of the state to prohibit 
moving picture shows on Sunday; and such 
power may be delegated to municipalities. Ex 
parte Johnson, Okla. Cr. App., 201 Pac. 533. 








ITEMS OF PROFESSIONAL 
INTEREST. 





JUDGE CLAYTON BEFORE THE DENVER 
BAR ASSOCIATION. 





Hon. Henry D. Clayton, United States Dis- 
trict Judge, Alabama, stopped in Denver re- 
cently while enroute homeward from Cali- 
fornia, where he delivered the annual address 
to the California Bar Association at its an- 
nual meeting in Riverside. When the Denver 
Bar Association learned that Judge Clayton 
was in town, it arranged that he should be its 
guest at a luncheon, to which it called its 
members, so far as they could be reached, by 
phone, on their busiest day,—Motion day. One 
hundred and twenty-five lawyers, including 
Supreme and District Court Judges, assemb- 
led at 12:15 and listened to Judge Clayton for 
an hour and a half. The subject, though the 
Judge did not entitle it,—may be called “Be- 
ing Human on the Bench.” Humor, pathos, 
learning and experience, were intermingled 
with a skill that but few occupants of the Bench 
can command. T. J. O’Donnell presided. Mrs. 
Clayton, who accompanied her husband, 
brought from sunny California a_ bronchial 
affection, which compelled the Judge to omit 


- a visit in St. Louis, which he had planned. 


MENS REA IN STATUTORY OFFENSES 





Of late years there has been an increasing 
tendency for the courts to eliminate, or at any 
rate, to attenuate within the narrowest possible 
limits, the element of mens rea in the case of 
new offenses created by statute. At Common 
Law, of course, mens rea was the most im- 
portant constituent in the commission of an 
offense. To perform the physical acts which 
make up the external appearance of a crime 
were not in itself criminal; they might be per- 
formed by accident or under compulsion or in 
a state of drunkenness which prevented the 





doer from knowing what he was doing; they 
might also be justified by the circumstances 
under which they were performed. The physical 
acts must be intentionally performed. But that, 
too, was not enough. A might assault B and 
might do so intentionally. But A’s_ action 
might not be one forbidden by law, for B might 
consent to the assault. There was, therefore, 
necessary a third element, a state of mind for- 
bidden by law, i. e. mens rea, 

But in the case of offenses created by stat- 
ute, no such state of mind is required, unless 
in very exceptional cases. Where statute cre- 
ates an offense, especially if it be a statutory 
offense, punishable with a comparatively 
small penalty, the modern tendency of the 
courts leans strongly against any attempt to 
import the doctrine of “guilty mind” or “crim- 
inal intent” or “mens rea” (three equivalent 
terms) into the case at all. In such cases it 
is usually sufficient that A (1) does the phy- 
sical acts which the statute forbids, and (2) 
does them voluntarily (not under compulsion) 
and (3) does them intentionally (i. e., not by 


| accident or under a mistake as to the nature 


of the physical act he is doing). If those 
three elements are present, it is a matter of 
indifference what A’s state of mind is. He may 
be a foreigner quite ignorant of our law; that 
does not matter. He may be honestly under 
the belief that he is entitled to do the act; that 
is irrelevant to his guilt. He may mistake 
the nature of the act he is committing; that 
is not usually a defense. The classic example 
is the offense of “trespassing in pursuit of 
game,” which is a crime under the Offenses 
against Property Act, 1861. A has a license 
and a shoot, he wanders across the borders of 
his shoot into B’s shoot, and there kills his 
game. He does so in an honest belief that he 
is on the right side of the boundary. Yet he 
is guilty of a statutory offense against the 
statute. He has (1) shot his neighbor’s game, 


' (2) with an intent to do the physical act, and 


(3) not under compulsion. This constitutes 
the offense. In other words, he shoots game 
at his peril, and is guilty of infringing the 
statute as a trespasser on land over which he 
is not licensed to shoot, even although he does 
so under an honest mistake. 

This modern doctrine is illustrated effect- 
ively by the recent case of Horton v. Gwynne 
(1921, 2 K. B. 661). Section 23 of the Larceny 
Act, 1861, enacts that “whosoever shall un- 
lawfully and wilfully kill any hen 
dove or pigeon, under such circumstances as 
shall not amount to larceny at common law” 
shall be liable to a penalty. The respondent 
Gwynne was charged under this section with 
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having killed a hen pigeon, the property of 
another person. The pigeon was a homing 
pigeon, flying from Bournemouth to Leicester, 
and was shot by Gwynne while it sat on the 
ground in a field near his home. He was un- 
der the honest impression, as the justices 
found as a fact, that the pigeon was a wild 
pigeon and that he had a right to shoot it on 
his property. The justices therefore acquitted 
him on the ground that his act was neither 
“unlawful” nor “wilful.” But on appeal by 
the prosecutor, the Divisional Court upset this 
decision, and sent the case back for conviction. 
Their view was that an offense under section 


23, being a summary statutory offense, is one 


in which mens rea is irrelevant. The word 
“wilfully” simply means that Gwynne shot the 
bird intentionally (i. e., intending to do the 
physical act of shooting the bird) and not un- 
der any mistake as to the nature of his act, 
i. e., he knew the bird to be a pigeon, and did 
not (so Mr. Justice Darling put it) imagine 
that he was firing at a crow. Shooting a pig- 
eon is prima facie unlawful, and a man who 
does so must do so at his peril, i. e., he must 
run the risk that the bird is tame, not wild. 
Again the word, “unlawfully,” merely means 
that he shot the bird without lawful justifica- 
tion, and the bird was not feeding on his corn 
or injuring his property in which case he 
might have been justified in killing it in de- 
fense of his property. 

As a matter of fact Horton v. Gwynne 
(supra) is not the first case in which this very 
point had been raised in connection with the 
shooting of pigeons although it is the first in 
which it has been decided. In Taylor v. New- 
man (1863, 4 B. & S. 89) a farmer was. pros- 
ecuted under this very section. His defense 
was that the complainant’s pigeons were in the~- 
habit of feeding on his crops, and that the pig- 
eon he shot was so feeding when he shot it. 
Justice convicted in that case, but the High 
Court reversed their decision on a case stated, 
taking the ground that defense of his own 
property is a lawful act, which, in a proper 
case, justifies the shooting of a house pigeon, 
notwithstanding the statutory protection con- 
ferred on these birds. Newman, then, had not 
killed the bird “unlawfully,” so he was en- 
titled to be acquitted. The court took for 
granted, without actually so deciding, that the 
mere killing of a house pigeon is in itself an 
offense, not excused by ignorance of its status 
as a house pigeon, or the belief that it was a 
wild pigeon. 

What is the cause, it may be asked, of the 
modern tendency of our courts to eliminate 
mens rea from the elements essential to the 





commission of a statutory offense. We say the 
reason is: All crimes are either mala in se or 
mala quia prohibita. The former are wrong 
because the conscience of the individual in- 
stinctively condemns them. This class _ in- 
cludes most common lay offenses. The latter 
are not wrong in themselves, but merely be- 
cause of the Legislature, acting in the supposed 
protection of the public interest, has chosen 
to prohibit them. The former acts are pun- 
ished because morally wrong as well as_ so- 
cially dangerous; an essential element in the 
offense is an evil state of mind, or mens rea. 
But offenses which are merely mala quia pro- 
hibita, as are most statutory offenses of re- 
cent creation, involve no wrong to conscience 
and are not punished on the ground that they 
do so, but merely on the ground of expediency. 
The individual’s state of mind is therefore ir- 
relevant in such cases. The object of the Leg- 
islature is to make people take care not to 
commit such acts, and therefore it forces 
them to do them at their peril and convicts 
them of crime, however excellent their inten- 
tions. This is probably the explanation of the 
tendency we have described. But it is scarcely 
a sufficient justification of it and probably 
most practitioners in magisterial courts would 
agree that the tendency nowadays is apt to 
be carried too far. Perhaps, in time, the swing 
of the pendulum—which is manifest in the cur- 
rent of judicial interpretation—as it is else- 
where in life—will once more rebound against 
the elimination of mens rea.—Solicitor’s Jour- 
nal. 








HUMOR OF THE LAW. 





A Memphis lawyer entered his condemned 
client’s cell: “Well,” he said, “good news at 
last!” 

“A reprieve?” exclaimed the prisoner eager- 
ly. 

“No, but your uncle has died leaving you 
$5,000 and you can go to your fate with the 
satisfying feeling that the noble efforts of your 
lawyer in your behalf will not go unrewarded.” 





“Yes,” said the old-timer on the Bar-C ranch, 
“this here civilization out o’ th’ East has got 
into our best society like a regular mange. 
Used t’ be when we caught a skunk usin’ two 
legs t’ push hisself around, we could do unto 
him accordin’ to our sense o’ fitness, but late- 
ly our boys is gettin’ so fender-hearted that 
when they catch a predatory nonresident lopin’ 
over th’ line with a citizen’s hoss, we don’t do 
nothin’ to him except just hang him.” 
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1. Bailment—Negligence.—Bailees for hire, 


in exclusive possession of property when lost, 
must explain the loss thereof before the bailor, 
ae for — borg put upon proof as to 
negligence.—Hornor ransfer Co. v. Ab 8s, 
Ark., 233 S. W. 825. 9% 

2. Bankruptey—Chattel Mortgage—A chattel 
mortgage on an automobile in the salesroom 
of a dealer, even though recorded, was not good 
as against subsequent creditors without actual 
notice, and hence not good as against the 
trustee in bankruptcy; such automobile being 
dealt with by the dealer as his own property, 
which he had full power and right to sell.—In 
re Hallbauer, U. S. D. C., 275 Fed. 126. 


3. Deed of Trust.—The validity of a deed 
of trust executed by the bankrupt prior to 
bankruptcy proceedings cannot be attacked on 
the ground that the security was fraudulent, 
by creditors or by the trustee in bankruptcy 
on behalf of creditors who were not such at 








the time of its execution.—Perrow v. Scott, U. 
S. C. C. A., 275 Fed. 46. ss 
4. Discharge.—Under rules of the District 


Court providing for issuance of an order to 
show cause within 20 days after the filing of 
a petition for discharge, and requiring a bank- 
rupt on filing his petition to pay certain esti- 
mated fees of the referee, unless his petition 
was filed in forma pauperis, a bankrupt held 
not entitled to a discharge where, after filing 
his petition without making such payment, he 
went away, and no action was taken on the 
petition for three years when he returned, paid 
the fees, and had notices mailed; his only ex- 
cuse being lack of moriey when the petition 





a filed—tiIn re Reisler, U. S. D. C., 275 Fed. 
5. Expenses of Receivership.—Though re- 
spondents in an inyoluntary proceeding in 


bankruptcy are found solvent, their estate is 
liable in the first instance for the receiver's 
debts and compensation, to the amount and 
only to the amount of profits during the re- 
ceivership, with recourse by respondents over 
against petitioners for any lost profits and the 
fee of their counsel.—In re Hurlburt Motors, 
U. S. D. C., 275 Fed. 62. 

6. Insurance Policy.—A loan of the pro- 
ceeds of an insurance policy on the life of the 
lender’s deceased son to the surviving son, who 
was administrator of decedent’s estate, to be 





used, however, in the continuance of the part- 
nership business of the two sons, was provable 
against the bankrupt estate of such survivor, 





though a homestead exemption had been set 
apart to him, and claimant was his mother.— 
In re Long, U. S. D. C., 275 Fed. 119. 

7. Pledge of Stock.—A bank which took 
a certificate of stock as collateral on extension 
of a note with knowledge that the tg ped ac- 
quired the stock by gift from his father against 
whom a | page oer in bankruptcy had been filed 
and of other facts which charged it with notice 
that the father was insolvent when the gif? 
was made, and that it was a fraud on his credi- 
tors; held not to have acquired title as against 
the trustee in bankruptcy of the father.—Com- 
mercial Nat. Bank v. Shriver, U. 8S. C. C. A., 275 
Fed. 12. 

8. Banks and Banking—Due Care.—Bank not 
put on inquiry in discounting notes of president 
of another bank.—First Nat. Bank v. Guardian 
Trust & Savings Bank, Wash., 200 Pac. 1095. 

9. Liability of Telegraph Company.— 
Where the agent of the telegraph company at 
the office at the point of payment in good faith 
delivers the money to one whom he believes to 
be the payee, after satisfying himself from thé 
direction on a letter in the possession of such 
person and from such person’s correct knowl- 
edge of the amount of money expected, and the 
name and address of the applicant, the tele- 
graph company is not negligent in delivering 
the money to such person, and therefore is not 
liable to the applicant for delivering it to the 
wrong party, and to one who is not entitled 
thereto.—Gilliam v. Western Union Telegraph 
Co., Ga., 108 S. E. 553. 

10. Bills and Notes—Parol Agreement.— 
Though an indorsement of a note by the payee 
is in blank, and though the note is non-nego- 
tiable, the payee’s agreement with his immed- 
iate indorsee that the transfer was simply to 
pass title without any recourse on him is not 
available against a remote indorsee without no- 
tice.—Berry v. Gross Iowa, 184 N. W. 661. 

11. Title To—Since. one who writes his 
name on the back of a negotiable instrument 
may enlarge or restrict his liability without 
destroying his character as an indorser, a writ- 
ing by the payee on the back of a ppg A 
note, “Notice of protest waived and payment 
guaranteed,” passed title to his assignee; such 
guaranty of payment being equivalent to an 
indorsement, and the rights of the parties, in 
view of Or. L. § 7910, requiring protest only in 
ease’ of foreign bills of exchange, not being 
affected by such waiver of notice.—Cady v. Bay 
City Land Co., Ore., 201 Pac. 179. 

12. Brokers—Cancellation of Contract. — 
Where an earnest money contract for the sale 
of community property. signed by the husband 
but not by the wife, was canceled on the hus- 
band’s death and a new one substituted, the 
wife’s separate contract to pay commissions if 
the purchase was completed “under the terms 
and conditions” of the first contract held not 
thereby terminated, as being deprived of essen- 
tial terms.—George C. Lemcke Co. v. Nordby, 
Wash., 200 Pac. 1103. 

13.——Commission.—A broker who procured 
a purchaser for a portion of property, who in 
turn procured a purchaser for the remaining 
portion, held entitled to commission for sale of 
the entire property: the broker being the pro- 
curing cause of the two transactions, and 
therefore of the sale of the entire property.— 
Minks v. Clark, Col. 201 Pac. 45. 

14. CanceMation of Instruments—Interest in 
Crops.—Where one party to land exchange con- 
tract included in his transfer to the other his 
interest in crops grown on adjoining land 
worked by the first party, the other’s failure 
to receive such interest was not ground for 
rescisson on the ground of fraud; the other 
party having a remedy in an action at law.— 
Dennis v. Slyman, Mich., 184 N. W. 584. 

15. Carriers of Goods—Fraud in Obtaining 
Delivery.—That defendant in obtaining delivery 
of a car of grain from a railroad company by 
fraud and deception acted in the name and for 
the benefit of a corporation of which he was 
the principal owner held not defense, but to 
render both defendant and the corporation 
chargeable—Boyd vy. United States, U. S. C. C. 
A., 275 Fed. 16. 

16. Carriers of Livestock—Oral Contract.— 
Where a station agent’s oral contract with a 
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stock shipper to furnish cars was breached by 
the carrier, and the shipper subsequently en- 
tered into a written contract for shipment 
whereby he released all claims by reason of 
any prior verbal contract, held. that such re- 
lease did not affect the cause of action on the 
oral contract; that being a different contract 
upon which a right of action had areeerr ac- 
ae v. Wabash Ry. Co., Mo., 233 S. W. 


17. Carriers of Passengers — Alighting. — 
Alighting from a moving train is not negli- 
gence per se, and, unless the evidence demands 
the inference that it is negligence under the 
circumstances of the particular case, and is the 
proximate cause of the plaintiff’s injury, such 
act will not bar a recovery. Such an inference 
not being demanded in the instant case, this 
court cannot hold that the plaintiff’s conduct in 
alighting from the moving train amotinted to 
such negligence as will bar a recovery.—Cen- 
bag <ooe Ry. Co. v. Weathers., Ga., 106 


18. Due Care.—The railroad company, afid 
not the sleeping car company, is responsible 
for the operation of train to which sleeping 
car or Pullman under separate ownership is 
attached, or of which train it is a rt.—Link 
v. Atlantic Coast Line R. Co., Mo., 233 S. W. 834. 

19. a Allegation in a petition 
that the “defendant, its agents, servants, and 
employees in charge of and operating the car, 
* * * carelessly and negligently caused d 
permitted said car * * * to strike and collide 
with another car upon the same track,” etc., 
held a general charge of negligence as to oper- 
ating the car on which plaintiff was riding. 
and not specific negligence, though the crowded 
condition of the car was alleged, but only in 
explanation of plaintiff standing where she did, 
and the case was properly submitted under a 
general charge as to such negligence causing 
the collision, there being no question of any 
persons other than those in charge of the car 
on which plaintiff was riding being at fault— 
gonacen v. Kansas City Rys. Co. Mo., 

20.——Negligence.—In an action by a pas- 
acnger for injuries received when electric car 
collided with stalled motor truck in the night- 
time, the fact that the headlight on the motor 
truck on the side near the track was not lighted 
did not show that motorman was not negligent 
in colliding therewith, being but a circumstance 
to be considered with all the other evidence in 
determining his conduct.—Tuttle v. Connecticut 
Valley St. Ry. Co. Mass., 132 N: E. 360. 

21. Negligence.—Evidence that defendant 
carrier’s agents negligently permitted and par- 
ticipated in a dispute in which a passenger 
used violent, profane. and threatening lan- 
guage in presence of plaintiff, another pas- 
senger, causing fright, resulting in a miscar- 
riage, held sufficient to go to the jury.—Payne 
v. McDonald, Ark., 233 S. W. 813 

22. Charities—Liability for Negligence.—A 
charitable institution is liable for the negli- 
gence of its servants, except where injured 

erson is a patient or beneficiary, in which case 
t is liable only for negligence in the selection 
of its employees.—Barr v. Brooklyn Children’s 
Aid Soc. N. Y., 190 N. Y. S. 296. 

23. Commerce—Safety Appliance Act.—Con- 
gress, in enacting federal Safety Appliance 
Act, § 4,, relating to handholds on railroad cars, 
did not leave the remedy to the law of the 
eS tee v. Erie R. Co. N. Y., 190 N. Y. 


24. Constitutional Law—Due Process.—It is 
the right of any person to pursue any lawful 
business or vocation he may select, subject to 
such legal restrictions and regulations as the 
proper governmental authority may impose for 
the protection and safety of society, and such 
right is valuable and must be protected and se- 
cured and cannot be taken from those who 
possess it without “due process of law.”— 
Brechen v. Riley, Cal., 200 Pac. 1042. 

25. Stare Decisis—A change of decision 
by the highest court of the state relating to the 
construction or validity of a state statute does 
not impair the obligation of contracts entered 
into in reliance on the former decisions within 
the meaning of the federal Constitution.—Prall 
v. Burckhartt, Ill, 132 N. E. 280. 























26. Contracts—Consideration.—Where a per- 
son has an immediate right to have an execu- 
tion levied and defendant’s property advertised 
for sale, an agreement to pay a sum of money 
for forbearance to levy an attachment and ad- 
vertise property for sale is a valid one.—Hen- 
derson v. Kendrick, Fla., 89 So. 635. 


27. Corporations—Dividends.—The burden is 
on buyer of stock to show that a dividend pre- 
viously declared, but not yet paid, is included 
in the sale; the presumption being that it is 
not included if the agreement is silent in that 
respect.—Atwood v. Huff, Va., 108 S. E. 562. 

28. Forfeiture of Charter.—Where a cor- 
peration has failed to pay its license tax and 
a forfeiture of its charter has been declared, 
it thereupon ceases to be a corporation and has 
no right to dispose of its property.—Los An+ 
geles & Arizona Land Co. v. Marr., Cal., 200 





Pac. 1051. 


29._——-Slander.—Though in slander publica- 
tion cannot be the joint act of two or more per- 
sons, where there is no agency between them, 


each being responsible for his own slander 


only, where the evidence in an action against 
a corporation and its president showed that the 
latter owned the former, the jury might find 
that in uttering his slanderous words he was 
acting for the corporation, and that a detective 
employed by him on behalf of the corporation, 
in likewise accusing plaintiff was acting as the 
agent of defendants, both of whom in such case 
would be liable for his utterances.—Allen v. 
Edward Light Co., Mo., 233 S. W. 953 

30. Death—Elements of Damages.—In an 
action for death of a child too young to earn 
anything, the value of its probable future ser- 
vices to the parent during minority may be de- 
termined by the jury without the testimony of 
witnesses.—Interurban Ry. Co. v. Trainer, Ark., 
233 S. W. 816. 

31. Dedication—Date of Deed—Though there 
is presumption of delivery from the possession 
of deed by grantee or from its recording, the 
mere fact that deeds conveying lots in a sub- 
division were dated before the plat of the suh-~ 
division was recorded, though they were record- 
ed after plat, does not show that the dedi- 
cator was not the owner of all the lots in sub- 
division at the time the plat was recorded.— 
Counselman y. Wisconsin Lime & Cement Co., 
Ill, 132 N. E. 289. 

32. Blank.—A deed blank as to the 
grantee confers the equitable title on the pur- 
chaser, and such title passes by delivery.— 
Golden v. Bilbo, Iowa, 184 N. W. 643. 

33. Divorce — “Constructive Desertion.” — A 
“constructive desertion” is one where an exist- 
ing cohabitation’ of the parties is put an end 
to by misconduct of one of them, provided such 
misconduct is itself a ground for divorce a vin- 
culo or a mensa. And it is not a necessary in- 
gredient of constructive desertion that the hus- 
band shall entertain, in connection with his 
acts of cruelty, any settled purpose to drive 
his wife from him; it is enough if such is the 
natural consequence of his acts. — Csanyi v. 
Csanyi, N. J., 115 Atl. 76. 

34. Dower—Conveyance of lLand.—‘There 
being in this state no statute inhibiting the 
sale of land by the husband to defeat his wife’s 
right of dower. save as to lands to which the 
title came through her, an actual sale and con- 
veyance, though made for the purpose of de- 
feating dower, will be upheld in favor of the 
Se against the widow’s claim after her 

usband’s death.”—Flowers v. Flowers, 89 Ga. 
632. 15 S. E. 834, 18 L. R. A. 75.—Harber v. 
Harber, Ga., 108 S. E 

35. Drains—Injury to Land.—Injury to land 
caused by the existence, operation and use in 
the manner authorized by law of the drainage 
canal of a sanitary district, a permanent struc- 
ture, whose use and operation in such manner 
are necessarily injurious to such land, is a 
permanent injury, all damages from which, fu- 
ture as well as present, must be recovered in 
one action, to be brought within five years 
after the completion of the work and putting 
it in operation.—Schlosser v. Sanitary Dist. II1., 
132 N. E. 291. P 

36. Easements—Right of Way.—Where a 
grantor of land enters into a collateral parol 
agreement with a grantee, to the effect that 
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the latter shall have a private right of way over 
other lands of the former, the burden of such 
collateral agreement does not pass to an as- 
signee of such other lands, where such assignee 
is a purchaser of the land for value and with- 
out notice, actual or constructive, of the collat- 
eral agreement.—Smith v. Parlier, Ga., 108 S. 
EB. 515. 


37. Electricity—oOriginal . Contract. — Under 
the facts of the case the court did not err in 
holding that the purchasing corporation was 
not bound to fulfill the terms of the original 
contract between the vendor corporation and 
the municipality with which it had a contract 
for furnishing electric power.—City of Albany 
te Georgia-Alabama Power Co., Ga., 108 S. 

8. 


38. Eminent Domain—Servient Estate.—With 
respects to right of way for a public highway, 
the owner of the servient estate has no right 
to interfere with or claim damages for the 
maintenance of telephone lines along the high- 
way, where the grant is made by public au- 
thority, the _ being for a public use and 
the use of the way for telephone lines being 
also one for a public purpose, and not an addi- 
tional servitude.—Citizens’ Telephone Co. v. 
+ auiaaace N. O. & T. P. R. Co., Ky., 233 S. W. 


39. False Imprisonment—Sunday Law.— 
Under Comp. Laws 1915, § 7764, providing that 
it shall be unlawful for a person to be present 
at dancing on Sundays, and that “every per- 
son so offending shall be punished by fine, not 
exceeding $10, for each offense,’’ the penalty 
may only be collected by civil action, and there 
is no authority for the issuance of a warrant 
of arrest for violation of the statute.—Craw- 
ford v. Huber, Mich., 184 N. W. 594. 


40. Homestead—Value of Exemption.—Under 
Code 1896, § 2071, providing that widow and 
minor children take an absolute estate in home- 
stead of 160 acres where value does not ex- 
ceed $2,000, the value must be computed at time 
of death of husband and father.—Long v. 
Brown, Ala., 89 So. 614. 


41. Homicide—Intent.—In a prosecution for 
manslaughter on the ground that death was 
caused by gross negligence or wanton and reck- 
less driving of automobile, under St. 1909, c. 534, 
§ 22, St. 1916, c. 290, and G. L. c. 90, § 24, com- 
monwealth was not obliged to prove that the 
defendant intended to commit the crime of 
manslaughter, nor was the court required to 
instruct that, in order to justify a conviction, 
it was necessary to prove an intent consisting 
of an active state of mind amounting to reck- 
less and wanton disregard of the lives of 
ae iia tiene v. Peach, Mass., 132 N. 


42. Inmfants— Estoppel.— Where an _ infant 
fraudulently represents that he is of full age, 


_and has the appearance of full age, and the 


other party is therehy induced to execute a 
contract, the infant will be estopped in equity 
by his own fraud to avoid the contract on the 
ground of infancy to the prejudice of the other 
contracting party.—Stallard v. Sutherland, Va, 
108 S. B. 568. 


43. Insurance — Reinstatement.— The mere 
giving of formal notice of delinquency would 
not operate to reinstate a member of a mutual 
benefit association who had been automatically 
dropped by failure to pay his dues, where he 
was not thereby induced to take any action or 
to pay any money.—Knights and Ladies of Se- 
curity v. Lewellen, Ark., 233 S. W. 797. 





44, Sale of Lumber.—Under a contract by 
which plaintiffs sold the lumber in their yard to 
defendant for $20 per thonsand, with an agree- 
ment for a share of the profits, if any, made 





on a resale, and requiring plaintiffs to insure 
the lumber for $25 per thousand for the bene- 
fit of defendant,.which they did, also taking 
additional insurance in favor of themselves, on 
the destruction of some of the lumber by fire 
while in the yard, plaintiffs held not entitled 
to any part of the $25 per thousand insurance, 
each party having the right, as it did, to in- 
sure its own interests—Donlan & Henderson 
v. Turner, Dennis & Lowrey L. Co., U. S. D. C., 
275 Fed. 71. 

45. Intexicating Liquors—‘Transportation.” 
—An ultimate destination at a fixed point is 
not necesary to constitute “transportation” 
within the prohibition statute—-Thacker Vv. 
Commonwealth, Va., 108 S. E. 559. 

46. Use of Automobile.—A bill charging 
that automobile was near station, and defend- 
ants brought suitcases from train containing 
intoxicating liquor and placed them in the au- 





.tomobile, and that immediately the car and 


whisky were seized, did not allege a conveyance 
of intoxicating liquors, within the meaning of 
Act Jan. 25, 1919, § 18, permitting condemna- 
tion and forfeiture to the state of an automo- 
bile used in conveying intoxicating liquors.— 
Carey v. State, Ala., 89 So. 609. 


47. Limitation of Actions—Breach of Duty. 
—Cause of action against insurance agent for 
breach of duty to place insurance with solvent 
company arose when agent failed in such duty 
by taking policy from unlicensed company, and 
not when loss occurred—Shaw v. Rogers & 
Rogers, Wash., 200 Pac. 1090. 


48. Mandamus—aAuthority of Corporation.— 
Where it does not appear that a corporation 
has authority under the corporate charter or 
by the law to exercise a function commanded 
by an alternative writ of mandamus, the writ 
will be quashed.—State v. Jacksonville Termi- 
nal Co.. Fla., 89 So. 641. 

49. Master and Servant—Employers Liabil- 
ity—A contract in which an express company 
employee assumed the risk of accidents caused 
by or resulting from negligence of the express 
company, or persons operating a railroad, ves- 
sel, or vehicle, is rendered invalid by P. L. 1913, 
p. 302, as against the public policy of the state. 
—Delaware, L. & W. R. Co. v. Smyth, N. Y., 115 
Atl. 65. 


50. Municipal Corporations — Assessment 
Lien.—In action to foreclose lien of delinquent 
assessments by owner of local improvement 
bonds under and by virtue of Rem. Code 1915. § 
7892—51, it could not be contended that plaintiff 
was not the real party in interest, and there- 
fore not entitled to sue, where the bonds were 
payable to bearer and plaintiff produced them 
in court.—Schroeder y. City of Raymond, Wash., 
200 Pac. 1092. 

51.—Defective Sidewalk.—While a_ city, 
though it had no actual notice of a defect in 
a sidewalk which had existed for three months, 
must be held to have had constructive notice 
thereof, the court did not err in directing a 
verdict for it in an action for injuries to a 
pedestrian, who had full knowledge of such de- 
fect; the latter being negligent.—Burns_ v. 
Mayor and City Council of Baltimore, Md., 115 
Atl. 111. 


52. 





Tenure of Office—On adoption by city 


of the commission form of government under 
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Ky. St. § 3480b, subdivision 4 of which abolishes 
city officers except may, police judge, and prose- 
cuting attorney, in view of subdivision 2, pro- 
viding that all laws applicable to third-class 


. cities not inconsistent with the act shall con- 


tinue, and subdivision 19, empowering commis- 
sioners to appoint necessary empioyes, it was 
not the legislative purpose that the office of 
prosecuting attorney in third-class cities be 
abolished, and incumbents may serve until ex- 
piration of term for which elected, and are 
entitled to compensation to such time.— Cal- 
houn v. Jett, Ky., 233 S. W. 794. 


53. Principal and Surety—Release.—Unde1r 
Crawford & Moses’ Dig. §§ 8287, 8288, exoner- 
ating sureties on notes from liability if suit 
against the principal debtor be not commenced 
within 30 days after service of written notice 
“requiring” the holder to forthwith commence 
suit, a notice by a surety merely “advising” the 
holder to take legal steps to collect the debt 
and get judgment was not sufficient.—Glenn v. 
Union Bank & Trust Co., Ark., 233 S. W. 798. 

54. Railroads—Crossing.—Driving a motor 
truck across a familiar highway crossing at a 
speed of 10 miles an hour clear up to the track, 
across a 30-foot space where the view was un- 
obstructed, without looking and without heed- 
ing a warning by the section foreman, consti- 
tuted contributory negligence as a matter of 





law; precluding recovery for death in a col- 
lision.—Loughnan v. Hines, Wash., 200 Pac. 
1086. 

55. Crossing.—Driver of automobile, ap- 


proaching a railroad crossing where a view of 
the tracks is obstructed, must make reasonable 
use of his senses to. guard his own safety.— 
Petry v. Hine, Wash., 200 Pac. 1077. 

56.——-Suits in Two States.—Railroad being 
sued by injured person in two states for dam- 
ages growing out of same accident cannot en- 
join prosecution thereof, having a complete 
and adequate remedy at law.—Louisville & N. 
R. Co. v. Holmes, Ala., 89 So. 610. 


57. Sales—Recission.—Where fruit company 
agreed to sell fruit for several seasons to buyer, 
and several growers agreed with the company 
to deliver all their fruit to the buyer, he was 
entitled, on breach of the agreements by sales 
to others, to recover the difference between the 
price of berries sold to the other parties and 
the amount which he was to pay, though im- 
practicability of ascertaining probable profits 


“might preclude recovery therefor.—Phez Co. v. 


Salem Fruit Union, Ore., 201 Pac. 222. 


58. Used Automobile.—Sale of a used au- 
tomobile in violation of Laws Ex. Sess. 1919, 
p. 18, § 7, making it a penal offense to buy or 
sell a used car unless the original bill of sale 
or certificate of ownership and all assignments 
thereof have been recorded. and delivered, is 
not void.—Littell v. Brayton Motor & Accessory 
Co., Col., 201 Pac. 34. 


59. Specifie Performance—Breach of 





Con- 


tract.—Where a lumber company purchasing a 
quantity of logs had been a going concern for 
a long time, and there was nothing to indicate 
its status was changed because of the making 
of the contract, any more than it would have 
been by the purchase of any other equal 
quantity of logs, 


its remedy for the seller’s 





breach of the contract was in an action on the 
law side of the court, and not in equity for 
specific performance.—Diamond Lumber Co. v. 
Anderson, Mich., 184 N. W. 597. 

60. Statutes—Title—Making unlawful the 
act of being drunk on a road as deciared ir 
Sess. Acts. 1920, c. 81, § 28, has a natural con- 
nection with the general subject of the act as 
expressed in the title, prohibiting the manu- 
facture, sale, transportation or other disposition 
of intoxicating liquors, except for certain pur~- 
poses, and is not invalid under Const. § 51.— 
Commonwealth vy. Robinson, Ky., 233 S. W. 791. 

61. Street Railroads—Last Clear Chance.— 
Automobile driver, who came out of a gate into 
street and across street car tracks without 
giving warning of his approach and without 
looking for approach of street car, held guilty 
of contributory negligence precluding recovery 
for his wife’s death in a collision.—State v. 
United Rys. &. Electric Co., Md., 115 Atl. 109. 


62. Taxation—Filing Report.—Mailing of a 
report in a postpaid sealed envelope addressed 
to the State Board of Taxes and Assessment, 
Trenton, N. J., is not a compliance with 4 Comp. 
St. 1910, p. 5295, pl. 519, requiring certain cor- 
porations to make an annual return to State 
Board of Assessors as a prerequisite to the al- 
lowance of exemptions. — Wilckes - Martin - 
Wilckes Co. v. State Board of Taxes and As- 
sessment, N. J., 115 Atl. 79. 


63. Usury—-Sale of Mortgage—Where de- 
fendants made a bond and a mortgage to the 
brother of one of them for $3,600, intending to 
procure a loan from plaintiff on the payment of 
a usurious bonus of $600, by selling the mort- 
gage to her for $3,000, and the mortgage was. 
sold to anothér party, such transaction was 
separate and distinct, as was also a later as- 
signment by such purchaser to plaintiff, so that 
the mortgage was not usurious in her hands.— 
Weiss v. Schildkraut, N. Y., 190 N. Y. S. 293. 


64. Wendor and Purchaser—‘“In Statu Quo.” 
—Where defendant had contracted to convey 
certain property to plaintiffs for use for a grain 
elevator, an offer to return the consideration 
paid down was ‘insufficient to re-establish the 
status quo, acquisition of that particular prop- 
erty being necessary for plaintiffs’ purposes, 
and they having purchased other property in 
reliance on the contract; placing in statu quo 
implying restoration of the party injured to as 
near the condition that existed prior to the 
making of the contract as possible-——Rickman 
v. Houck, Iowa, 184 N. W. 657. 


65. Recission—A purchaser of an apple 
orchard wherein the number of trees had been 
misrepresented, who failed to offer to return 
the property and merely sought a rebate from: 
the purchase price, held to have elected to. re- 
tain the property and to have waived his right 





to rescind.—Logwood v. Holland, Va., 108 S. 
E. 571. 
66. Warehousemen—Reasonable Time for 


Transfer.—One who contracted to store all 
sugar shipped in a fireproof warehouse was en- 
titled to a reasonable time and to the use of 
reasonable and ordinary methods for making 
transfer of the sugar from the cars to the 
warehouse.—Holly Sugar Corporation v. Leon- 
ardt, Cal., 200 Pac. 1047. 





